
! 
. 

FEE 2 3 !981 

S U R J E C :  I s s u a n c e  of Section 113(a) Orde r s  t o  t 1 S p 5  Sources  for 

FFCI!f a nirector 

ma L o u i s c  0. Jacobs 

P a l l u r e  t o  Conduct Performance Tes t s  

D i v i s i o n  of S t a t i o n a r y  Source %iforcement 

Director, Enforcement n i v i s i o n  
Region V I 1  

c 

T h i s  office h a s  r ece ived  copies of t h e  a d m i n i s t r a t i v e  orders 
issued by y o u r  o f f i c e  pursuant  to S e c t i o n  113(a) of t h e  Clean Air. 
Act  ( t h e  A c t )  t o  t h e  A. G. Shervood C o n s t r u c t i a n  Co. of XndewnE- 
ence ,  Kansas (Dec. 22, 1 9 B O ) ,  and t h e  Beachner  Cons t ruc t ion  Co., 
I n c .  of Pt. Paul ,  %ansa6 (Now. 26, 1980). Thaae orders remired 
t h e  companies t o  conduct  performance tests w i t h i n  30 days  of t h e  
e f f e c t i v e  da t e s  of t h e  orders and t o  d e n o n s t r a t e  compliance v f t h  
t h e  applicable New Source Performance S tanda rd  (NSPS), or t o  cea%e  
o p e r a t i o n .  

W h i l e  t h e  use  of k e t i o n  113(a )  orders to  r e n u i r e  performance 
tests is a n  e f f e c t i v e  enforcement tool, w e  b e l i e v e  t h a t  r e q u i r i n q  
a h u t d w n  as a s a n c t i o n  for f a i l u r e  t o  conduct t h e  t e u t  shoul8  he 
j u r? i c lous ly  applied. We b e l i e v e  t h a t  shutdowns shou ld  he recuirec! 
o n l y  i n  c o n p e l l i n g  c i r c m s t a n c e s  b e c a u s e  t h e  burden  of Rhutdwn 
f a l l s ,  i n p a r t ,  on t h e  employees of t h e  company, who are n o t  
CulDable i n  c a u s i n g  t h e  v i o l a t i o n .  W e  recommend t h r t  t h e  WoianR1 
O f f i c e  t a k e  4 hard look a t  t h e  fac t s  a n d  e a u i t i e a  i n  e8ch c a s e  
b e f o r e  o r d e r i n g  s h u t d a m .  

. I n  d e t e r m i n i n g  whether  recru i r ins  s h u t d w n  is a p p r o p r i a t e  
t h e  Regional  O f f i c e  shou ld  be sens i t i ve  t o  p o t e n t i a l l y  n i t i n n t i n o  
c i r c u n s t a n c e e .  I n  add i t ion  to  recoqnirfna t h a t  t h e  burden OF 
shutdown f a l l s  i n  p a r t  o n  innocent  employees, t h e  Regional  Off ice  
should consider t h e  environmental  impact of emissions from t h e  
mource, both in terms of t h e i r  n a t u r e  an8 amount. In conncct iop  
u i th  t h i s  c o n s i d e r a t i o n ,  it slay be a p p r o p r i a t e  to  m k Q  a 
p r e l i m i n a r y  d e t e r m i n a t i o n  of t h e  probable compl iance  s t a t u s  of t h e  
aoucce w i t h  t h e  applicable emission l i m i t a t f o n .  For example, it 
w u l d  he approprista to  compare t h e  c o n t r o l  e a u i p n e n t  to  be 
u t i l i z e d  ( a l b e i t ,  no t  tested) by t h e  s u b j e c t  s o u r c e  v i t h  cantrd 
e o u i p e n t  and s t ra teg ies  a t  s imilar  s o u r c e s  which have (or, 
perhaps ,  have n o t )  demonstrated compl iance  w i t h  t h e  emiss ion  
1 i m i t a t i o n .  
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, .  -2- b L. ," - W e  b e l i e v e  t h a t  it i6 also impor t an t  to a n a l y z e  the reasons 
for t h e  source owner'6 f a f l u r e  t o  perform t h e  remired test. 
Althouok t h e  NEFS r e q u l a t i o n s  do n o t  prcviCe for a n  e r t c n s i o n  of 
t h e  180 d a y  f r o n  s t a r t u p  l i m i t  for performance t e s t i n a ,  8ome 
f l e x i b i l i t y  may be appropriate i n  certain c i r c u s t a f i c e s ,  t.q., 
force majeure  s i t u a t i o n s .  Indeed, t h e  Reqional  Office i n  t h e  past 
h a s  r ecogn ized  t h e  need t o  prov ide  a d d i t i o n a l  time i n  which t o  
conduct  t h e  D e r f o m a n c t  test. Thus, i n  k a i r i e  State9 
Conn t ruc t ion  Co. and F h i l l i n o  snd Cuhel,  Inc., t h e  Reaion aareed 
t o  c o n s e n t  decrees r a t h e r  t h a n  i s s u e  s h u t d w n  orders. 

I n  sum, because  shutdown is t h e  s t r o n g e s t  c i v i l  sanction 
a v a i l a b l e  unde r  t h e  A c t ,  EPA m u s t  be able to defend  ita-use by 
reference t o  t h e  f a c t u a l  and t a u i t a b l e  circurr.6tances i n  each case.  
Fnsaginq i n  t h i s  a n a l y s i s  e n a b l e s  t h e  Agency t o  defend  more 
e f f e c t i v e l y  i t s  a c t i o n s  when charged v i t h  d i s c r i m i n a t o r y  
appl  i c a t i o n e  of policy. 

I f  you have  any q u e s t i o n s  w i t h  respect t o  t h i s  issue, ple8se 
do n o t  hesitate t o  c o n t a c t  me a t  (FTS) 755-2550, or Fdmund C o m a n  
of r y  s t a f f  a t  (FTS) 755-25lP. 
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